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OF THE STATE OF CALIFORNIA

In the watter of the Appeal of )
OT'TO KLEMENT g
Appearances:
For Appel | ant: Oto Klenent

For Respondent: W. M. Walsh, Assistant Franchise
Tax Comm ssioner: Hebard Smth,
Associ ate Tax Counsel

OPI NI ON

This appeal IS made pursuant to Section 18593 of the
Revenue end Taxation Code from the action of the Franchise
Tax Conm sSioner in overrulln%.the protest of Oto Klenent to
a proposed assessment of additional Bersonal I ncome tax in the
amount of #1,14,6.60 and penalty of $236.65 for the year ended
Decenber 31, 19309.

The Conmm ssioner's proposed assessnment, which was conputed
upon the basis that the Aippellant was a resident of California
in 1934, is contested by tﬁe Ap.ellant on the grounds that he was
a nonresident during that year and that the greater portion of
his incone for the year was derived from sources outside this
State. The state of the record before us is such as to make it
unnecessary for us to determne the question of Appellant's
residence tor that year. He has conceded that a portion of his
income was derived in California and has offered certain docu-
mentary evidence to establish the out-of-state source of a
portion of the income included in the Conm ssioner's vroposed
assessnent. Al the inconme to which this evidence relates was
derived by Appellant orior to his entry into California in My,
1939, and the Conmi ssioner concedes that this incone., which
amounts to ¢22,732.51, shoul d be excluded from the gross incone
of ¢35,650 criginally determned by him  Ap»ellant has not sub-
mtted evidence as to the source of the balance of the incomne,
but has submtted rather nerelﬁ an affidavit setting forth that
he received about #1,625 for the -~nly activity conducted by him
in California in 1939. Under these circunstances we do not be-
lieve that he has met the burden of proof resting upon himto
establish the incarectness of the Conm ssioner's action beyond
the extent of the Conm ssioner's concession.

Appel ' ant clainms a deduction from gross income in the anount
of #70( as travel ling expenses in connection with his California
activity. The evidence before us anply supBorts t he concl usi on
that hi's stay in California was notivated by personal as well as
by business considerations. Inasmuch, however, as no evidence

at soever has been presented whereby the business expense portion

34



Appeal of Oto Klenent

of the expenditures mght be ascertained, we have no alternative
gtglert.than to uphold the Conmm ssioner in disallowng the
educti on.

Pursuant to the views expressed in the opinion of the
?ﬁdl’dflon file in this proceeding, and good cause appearing
eref'or,

1T Is HEREBY QROZRED, ADIUDGED 4ND DECREED, pursuant to,
Section 18545 of the Revenue and Taxation Code, that the action
of Chas. J. MeColgan, Franchise Tax Commissioner, in overruling
the protest of Otfo Kiement to a proposed assessment of additional
personal income tax in the amount of #1,146.60 and penalty of
5286.65 for the year ended Decenber 31, 1939, be and the sams i s
hereby modified* said Conmissioner is hereby directed to exclude
fromthe gross income of said Gtto Kl hment "as heretofore deter-
ained for said year the sumof $22,732.50 and to reconpute the
tax and penalty upon the basis of such exclusion, in ail other
respect sdthe said, action of the Comm ssioner is hereby
sust ai ned.

Done at Sacramento, California, this 29th day of January,
1948, by the State Board of fqualization.

Wn G B-neili, Chairnman

J. H %li nn, ember
Jerrold L. Seawell, Member

ATTEST: Dixwell L. Pierce, Secretary
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